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• Poor records management

• Excessive fees

• Stonewalling

• Adversarial and/or 
intimidating

What a citizen hears

 

FOIA is only as 
good as the
people who use it

FOIA contains a lot of discretion

There is the letter versus the spirit of the law

Create a culture of openness

FOIA encourages government, requesters to work together

Try to imagine yourself as a records requester



YOU

YOU have the power 
to shape a citizen’s 
view of government.

FOIA as PR tool

• Friendly, courteous and helpful

• Civic-minded

• Honest

• Open to working together

• Proactively make records available 
before a request is made

• at the clerk’s desk 

• on your website

Reduce your workload

Electronic reading room
s



• Track your requests

• deadlines

• requester contacts

• internal point person

• fees

Reduce your workload

Tracking FO
IA

 requests

COMMERCIAL

PROPRIETARY,
BUT FREE

Google docs

EVERYDAY OFFICE SOFTWARE

DESKTOP FOLDERS

Reduce your workload

• Purge records after their retention period        
has expired

• Don’t collect information you don’t need

fewer records + less information on each record 
= easier to search for and locate

Library of Virginia’s records-
retention schedules



Manage your records
• Use folders, lots and lots of folders
• Use keywords, lots and lots of 

keywords
• Use meta data
• Don’t pass the cost of poor records-

management on to the FOIA requester
• Back-up, review and purge

Know
 your fees ahead of tim

ehttp://foiacouncil.dls.virginia.gov/ref/
FOIACharges.pdf

FOIA basics

The presumptions

• All records are presumed open

• All exemptions are to be construed 
narrowly

• The rest of FOIA is to be construed 
liberally, in favor of openness



Making a FOIA request
• Describe the record with “reasonable 

specificity”

• No duty to put it in writing

• No duty to narrow the request

• No duty to say “FOIA”

• No duty to say who you are or why you 
want the record

the req
uest doesn’t

have to be in writin
g?

what if the 
requester 

is a 
terrorist?

what if 
they’re just 
using our 

data to make 
money?

Really?

5 allowable responses

• Here are all the records

• We’re withholding/redacting some

• We’re withholding all of them

• We don’t have them/they don’t exist

• We need an additional 7 days

Remember....
• When records are withheld/redacted, 

the exemption/Va. Code section 
allowing it must be cited in writing

• The 5-day response deadline starts the 
day after you receive a request

• Failure to respond is a denial and is 
considered a VIOLATION of FOIA



The art of the deal

Special Issue #1:
What about privacy?

There is no catch-all 
privacy exemption in FOIA

Specific privacy exemptions

• Financial data -- personal credit card or 
bank account numbers

• Email addresses of people who’ve 
signed up for government new alerts

• Cell phone numbers of undercover 
officers

In FOIA



Specific privacy exemptions

• Medical information

• Social services, child enforcement info

• Social Security Numbers (first 5 digits)

• Starting July 1: concealed handgun 
permits

Elsewhere in the Code

Specific privacy exemptions

• Protects “education records”
• Frequently misapplied
• Directory information
• Statistical and aggregate data
• “Mosaic” theory

FERPA (& FOIA: 2.2-3705.4(1)) 

FERPA resources
• Full text:

http://www.law.cornell.edu/uscode/text/20/1232g

• U.S. Department of Education advisory that 
FERPA only covers information about students 
that comes directly from confidential student 
records.
http://www2.ed.gov/policy/gen/guid/fpco/ferpa/library/
montcounty0215.html

• “FERPA and access to public records” by the 
Student Press Law Center
http://www.splc.org/pdf/ferpa_wp.pdf

Special Issue #2:
Email, Cell Phones & 

Social Media



Email

• Just like any other record

• Judge it on the content, not the medium

• What matters is whether it discusses 
“public business,” not which 
computer/email account it was sent or 
received from

Phones & tablets

• Treat them the same 
way your would treat 
email & other records

• Create/update policies 
and procedures for 
accessing records on 
work and personal 
phones

Social Media
• Facebook, Twitter, LinkedIn, 

YouTube are public records
• Citizen responses have no 

expectation of privacy
• Remember to search off-site messaging
• If agency uses any/all, learn the policy for 

retrieving past entries

Special Issue #4:
Out-of-state Requests



The letter of the law

Virginia is one of only 5 or 
6 states in the country that 
says: you can only use our 
public records act (FOIA) if 

you are from our state.

Maryland Tennessee

MinnesotaCalifornia

McBurney v. Young

•The U.S. Supreme Court heard oral 
arguments on Feb. 20

•A decision will be issued by June 30 
at the latest

Letter v. spirit of the law

Th
e 

Le
tte

r

You don’t have to fill a 
request for records made by 
someone from another state

People have interests in 
other states that defy 

geographic boundaries

The Spirit

Special Issue #3:
This guy is bugging
the heck out of us!



What can I do?
• Answer every new request.
• For repeat requests, tell him it’s already 

been filled (use form letters!).
• If you haven’t charged him, do it now. 

And make sure his account up to date.
• If you can’t get your other work done, 

ask a judge to grant more time to 
respond.

GRIN & BEAR IT.

Where to go for help

•Virginia Coalition for Open Government

•Freedom of Information Advisory Council

•Attorney General


